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THE ^ETNA EXPLOSIVES CASE— A MILE- 
STONE IN REORGANIZATION 

In an article entitled "A New Scheme of Reorganization", pub- 
lished in the Columbia Law Review in June, 1917, 1 the writer 
endeavored to point out several limitations and defects in our 
judicial system of reorganizations and ventured suggestions looking 
toward a development of our law to meet present economic needs. 
These suggestions were, in short, that we in this country tear a leaf 
from the book of British jurisprudence by enacting into our Bank- 
ruptcy Statute various provisions similar to those contained in the 
British Companies Act. 

The defects in our system were pointed out as centering in the 
lack of the Court's control over reorganizations, the consequent 
danger of tyranny by majority interests on the one hand, and on 
the other, of obstructive tactics by selfish minorities, the waste of 
the estate in the expense of needless foreclosures and ancillary 
receiverships, and especially in the absence of any rule of law 
whereby a fair plan of reorganization assented to by a majority 
and approved by the Court may be imposed upon the minority. 
-These defects were contrasted with the excellences of the British 
Companies Act, under which an arrangement of reorganization 
approved by three-fourths of the respective classes of security 
holders and sanctioned by the Court is made binding on all. 

The writer endeavored further to point out how these diffi- 
culties are being met by progressive Federal Judges, who, though 
having no express power to impose a plan of reorganization 
approved by the majority upon a reluctant minority or to protect a 
minority from a tyrannical majority are, in part at least, accom- 
plishing these results by indirection, i. e., through refusing, for 
example, to sanction a sale to a reorganization committee when the 
plan of reorganization proposed by the majority is unjust and 
through refusing minority interests the right to intervene in the 
suit when their purpose is merely to obstruct. 

It is to furnish a background for the following discussion of 
the Aetna Explosives Case that the writer has summarized his 
earlier article. 

I — Receivership 

The Aetna Explosives Company was a consolidation of several 
corporations engaged in the manufacture of explosives for com- 

"17 Columbia Law Rev. 523. 
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mercial purposes. The war came and the Company entered into 
the business of manufacturing military explosives. The Company 
found itself without sufficient means to continue business. The 
management had been improvident; arrangements had been 
made for the payment of commissions running into millions of 
dollars for securing of contracts with foreign governments ; various 
other conditions all conspired to bring about a receivership. A 
creditors' bill was filed in the United States District Court for the 
Southern District of New York, alleging the defendant corpora- 
tion's inability to meet its maturing obligations, lack of capital, 
etc., — the typical creditors' bill in a friendly equity suit. 2 The 
Company appeared, admitted the allegations of the complaint and 
consented to the appointment of receivers. Receivers were 
appointed. Under their management the Company began to make 
money. By degrees it emerged from its difficulties, the current 
debtors were paid in full and an era of great prosperity ensued. 

II — Injunction 

There were three groups of security holders, — bondholders, 
preferred stockholders, common stockholders. Substantial 
differences existed among them. Had there been a default in the 
mortgage ; what were the rights and priorities of preferred stock- 
holders; what were the respective voting powers of the two 
classes of stock? Many such matters were in dispute. At the 
instance of a number of these security holders a plan of "readjust- 
ment" was prepared to settle these controversies and take the Com- 
pany out of receivership. As a preliminary to the carrying out of 
this plan, its sponsors required control of the directorate of the 
Company. An annual meeting of the Company was called and a 
vigorous campaign for proxies ensued. Common stockholders, 
claiming that the plan was unfair, applied for an injunction to pre- 
vent the holding of the annual meeting, asserting that if the meeting 
resulted in the selection of a board of directors favorable to the 
"readjustment" plan, the common stockholders' property would in 
effect be taken from them. Judge Julius M. Mayer, without pass- 
ing on the merits of the plan, granted the injunction on the ground, 
in effect, that as the property of the Company was in the hands of 
the Court, the Court had power to stay the meeting. 

'Re Metropolitan Railway Receivership (1908) 208 U. S. 90, 28 Sup. 
Ct. 219. 
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III — Appeal 

The sponsors for the "readjustment" plan took the case to the 
Circuit Court of Appeals. Judge Mayer was sustained, the three 
Judges who sat, Martin T. Manton, Henry W. Rogers and Henry 
G. Ward, all writing opinions. 

Up to the time the Aetna Case came into the Court, the most 
notable blazing of the way toward a sound economic handling of 
reorganizations was, it is believed, done by Judge William C. Hook, 
of the United States Circuit Court for the Eighth Circuit. The 
Missouri Pacific Railroad reorganization 3 was before him in 1916, 
and in one of the litigations that arose in that case he had said : 

"It has sometimes been claimed that plans of reorganization 
formulated by bondholders and stockholders of a railroad in the 
hands of receivers are exclusively of private concern, free from 
judicial action or interference. But for various reasons the view 
cannot be sustained in principle. After all that can be said from 
the standpoint of theory and strict right, the fact remains that many 
railroad receiverships, and the one here is typical of them, are but 
instruments for consummating plans of reorganization, and courts 
have come to realize that such use of their jurisdiction and 
processes entails a correlative duty to those affected by the result. 
. . . The relation between the receivership . . . and the 
plan of reorganization agreed upon is close and intimate. So far 
as properly can be, the judicial proceeding is conducted in harmony 
with the plan, and the success of the agreed readjustment is pro- 
moted by the orders of the court and the acts of its receivers. 
Generally the judicial course would not be different if the Court 
were carrying out a plan of reorganization of its own making or one 
affirmatively adopted by judicial order or decree. . . . While 
it is the settled doctrine that reorganizations will be encouraged, 
yet, on the other hand, a court of equity will not lend its aid to one 
that is inequitable or oppressive. . . . The conclusion is mani- 
fest that the general duty of a court in a railroad foreclosure suit 
to take cognizance of a plan of reorganization by the bondholders 
and stockholders which is to be aided by its decree, and to protect 
the equitable rights of all, becomes specific and imperative upon the 
complaint of an interested party." 

Strictly the matter before Judge Hook was merely a motion to 
strike from the files an intervening petition of a committee of bond- 
holders which objected to a reorganization plan. Judge Hook, in 
considering the merits of the application, delved into the very roots 
of the plan itself. It is to be noted, however, that his was merely 

'Guaranty Trust Co. v. Missouri Pac. R. R. (1916) 238 Fed. 812. 
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a District Court decision and that in the Southern District of New 
York, in which the most important reorganizations occur, no such 
principles had been announced and no such language had been used 
by the Judges. 

When the Aetna case came before the Circuit Court of Appeals 
in the Second Circuit, 4 Judge Manton was not content merely to 
hold that the Court had power, as the res was in its custody, to 
enjoin a meeting, but, declaring that "a court of equity's modes of 
relief are not fixed and rigid"; that "it can mold its remedies to 
meet the conditions with which it has to deal" ; that "jurisdiction of 
equity is the whole domain of conscience, limited only by legislative 
enactment" ; that "the faculty of equity must be energetic, produc- 
tive and progressive", he examined the "readjustment" plan in 
extenso, analyzed it, concluded that it was unfair, declared flatly 
that the Court below had power to inquire "into the merits of the 
plan of readjustment" and sustained the granting of the injunction 
by the lower Court not only because the res was in the Court's 
control, but on the express ground that the plan for taking that res 
out of the Court's hands was inequitable. Judge Rogers, con- 
curring, declared: 

"I concur in the result reached, but do not find it necessary to 
consider the Reorganization Plan. The sole question is whether a 
court which has taken over the management of the affairs of a cor- 
poration having appointed receivers who are administering its busi- 
ness has the right, while still in control, to prevent by injunction a 
meeting of the stockholders." 

Judge Rogers went on to say: 

"As neither directors nor stockholders have any right to take 
effective action which will embarrass the court in its management 
of the property so long as the receivership continues or which will 
when the receivership ends prevent the court from restoring the 
property to the hands of those from whom it received it, I think 
Judge Mayer was quite within his discretion in the action which he 
took." 

He then proceeded to an analysis of certain unusual voting 
rights given to the preferred stock, and though his opinion begins 
with the statement that it is not necessary to consider the reorgani- 
zation plan, he concludes : 

'Graselli Chem. Co. v. Aetna Explosives Co., Inc. (C. C. A. 1918) 252 
Fed. 456; Northern Pac. R. R. v. Boyd (1913) 228 U. S. 482, 33 Sup. Ct. 
534. 
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"It seems to me it would have been a grave injustice to permit 
the preferred stockholders to meet as proposed - and thus take, 
advantage of a situation which is temporary to put through a 
revolutionary plan." 

Judge Ward dissented on the ground that the holding of the 
meeting of the board of stockholders would not result in the pro- 
posed reorganization because it would require certain steps there- 
after in accordance with the New York Stock Corporation Law to 
carry out such a reorganization, but Judge Ward based his dissent 
strictly on this theory, for he declared: 

"The Court may properly look into the fairness of any plan of 
reorganization under which the property has been purchased or is 
proposed to be purchased." ' 

In short, Judge Manton held squarely that the Court has com- 
plete power over a plan of reorganization. Judge Rogers examined 
the plan to aid him in reaching a decision, and Judge Ward, though 
dissenting from the majority opinion, subscribed fully to the view 
that the Court had power to examine into the fairness of the plan. 

This appears to be the first time the Circuit Court of Appeals in 
the Second Circuit squarely considered and disposed of this ques- 
tion; and so far as the writer is acquainted with the decisions, no 
case, either in the Second Circuit or elsewhere in the Federal 
Reports, has gone so far as the Aetna decision in giving the District 
Judge, who is conducting an equity receivership of an insolvent 
corporation, power over its reorganization. 

IV — Readjustment 

Judge Mayer, finding himself not only sustained in his con- 
clusions but given power over the terms of reorganization of the 
Aetna Explosives Company, called together for informal con- 
ference the leading security holders and their respective counsel. 
He stated that the time had come to release the defendant and its 
assets and business from the Court's custody. He expressed a 
desire that the contending groups of security holders compose 
their differences equitably and to that end he did what, so far 
as the writer knows, no judge has heretofore done. He appointed 
a committee of reorganization. Six of the counsel representing 
various of the contending factions were designated by him to 
formulate a plan. These six lawyers had numerous meetings and 
made considerable progress toward adjusting the various matters in 
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issue. Though they made progress, they did not arrive at an agree- 
ment. Judge Mayer thereupon, after the lapse of a reasonable 
time, called a further meeting of the representative interests,- 
received the report of the committee of lawyers, and then proceeded 
to announce what he himself considered a fair plan of readjust- 
ment, giving due regard, as he declared, to the interests of 
bondholders, preferred stockholders and common stockholders. 

That plan was carried through. Not only was it carried through, 
but it was accomplished without a single dissent from any one of 
the thousands of holders of securities of the Company. Judge 
Mayer merely outlined the plan in its essentials. He directed the 
committee of lawyers to prepare Terms of Settlement. They had 
many conferences, finally agreed on the Terms of Settlement, sub- 
mitted them to the Court, and the Court by formal order approved 
them. In essence, the plan thus was not that of any group of 
security holders but was the Court's plan. 

In the article published three years ago, the writer mentioned, 
as one of the defects in our reorganization system, the Court's lack 
of control over the matter of compensation to committees' counsel, 
accountants, and others employed to effect the reorganization. As 
a part of the carrying out of these Terms of Settlement, Judge 
Mayer fixed all the fees, not merely of lawyers, but of committees 
and of all other claimants to compensation. The Terms of Settle- 
ment were submitted to all the security holders. Notice of the 
Terms of Settlement was advertised in the public press. Those 
whose duty it was to bring all of the security holders into assent to 
the plan were able to point out to the security holders that it was 
not a plan of any one group; that it was not the plan of prior 
lienors who could threaten foreclosure and the wiping out of junior 
interests unless the plan was accepted, but was the Court's plan, the 
plan of one who had no interest in the situation excepting to see 
that the even hand of justice resolved every question. Though the 
case had been marked by extreme differences between the various 
security holders, unanimous approval of the plan was accomplished, 
not without effort indeed, but in final result, largely, it is believed, 
because of the fact that the plan was that of a disinterested tribunal 
rather than that of any one or other group of contending interests. 

V — Conclusion 
Seventeen years ago the New York City Railway Company was 
in the hands of receivers. In an unreported opinion, Judge 
Lacombe said: 



THE JETNA EXPLOSIVES CASE 739 

"In this circuit it is not the practice for receivers to concern 
themselves with plans of reorganization. . . . Their sole func- 
tions are to hold the property intact operating it as efficiently for 
the public service as their resources will permit; to ascertain the 
liabilities; to marshal the assets and eventually ... to sell to 
the best advantage." 

The foregoing quotation indicates the judicial attitude toward 
reorganizations a decade or two ago. Yet, even then, the seed of 
progress was being planted, for Judge Lacombe, in the reorganiza- 
tion of the New York City Railway, despite his own statement just 
quoted, saw to it that an equitable method was found to protect the 
tort creditors, whose standing as a strict matter of law was doubt- 
ful. It is none the less the fact that the conception of an equity 
receivership fifteen years ago was that the Court and its receivers 
were merely custodians, that the Court had little or no relation to the 
reorganization, that the business of the Court was to conserve the 
assets until their transfer through sale by foreclosure or otherwise, 
or until the dismissal of the suit. Such a conception is remote indeed 
from one in which the Court looks through the form to the sub- 
stance and recognizes that foreclosure sales, decrees terminating 
receiverships and similar legalistic documents are forms merely, 
and that the substance consists in what the various classes of 
security holders receive through the reorganization plan. 

Yesterday's novelty is to-morrow's commonplace. Most of the 
Manhattan traction systems are today in receivership. If it were 
the province of the writer to enter the realm of prophecy, he would 
say that the Aetna Explosives Case will be followed almost as a 
matter of course as a precedent in the reorganization of all these 
railways with their thousands of security holders and their millions 
of dollars of investment. 

The Aetna decision, it is believed, is founded on a sound equit- 
able principle. This principle may perhaps be stated somewhat as 
follows : 

Once the res comes into the Court's possession, the Court has 
the power, and having that power is under a commensurate duty to 
see to it that the res shall leave the Court, according to principles of 
justice. This means that a Court cannot content itself in allowing 
a sale of the assets and a purchase by the highest bidder, nor can it 
consent blindly to a dismissal of the suit. A sale when made as 
part of a reorganization is hardly a sale at all. It is a mere "step 
in reorganization". A dismissal by consent when the security 
holders have agreed upon a plan, is also a mere "step in reorganiza- 
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tion". The effect of the Aetna case is that if any such steps are 
taken it is within the Court's power and, perhaps, even incumbent 
upon the Court to inquire whether the consummation of those 
steps will mean an equitable disposition of the res. 

The practical carrying out of such a theory leaves us still behind 
England in that the Court cannot enforce its views upon an obstruc- 
tive minority. This is no trivial deficiency; for such a minority, 
through appeals and other dilatory tactics can do considerable 
damage. None the less, the Aetna case both in the theory 
announced by the Appellate Court and in the application thereof by 
the District Court, marks a notable milestone in the jurisprudence 
of reorganization. 

James N. Rosenberg 
New York City 



